Inflation Reduction Act: 
Overview of Prevailing Wage & Apprenticeship Requirements
Prevailing Wage Requirements
· Must pay Prevailing Wage (PW) in the locality in which such facility is located.
· PW requirements satisfied if no alteration or repair work occurs during the taxable year(s).
· PW Requirements excepted for work that occurred prior to January 29, 2023.
· If work is performed in more than one geographic area, must use the applicable wage determination for the work performed in each geographic area.
· Must request a supplemental wage determination if facility more than one contiguous geographic area.  
· Should make requests for a supplemental wage determination no more than 90 days before executing the contract. In the absence of a contract, such requests should be made no more than 90 days before construction. 
· Supplemental wage determination or additional classification and wage rate must include: 
(1) The name of the taxpayer/contractor/subcontractor requesting the supplemental wage determination or wage rate; 
(2) The general wage determination(s), if any, applicable to construction, alteration, or repair of the facility; 
|(3) A description of the work to be performed, including the type(s) of construction involved and, if the project involves multiple types of construction, information indicating the expected cost breakdown by type of construction; 
(4) The geographic area in which the facility is being constructed, altered, or repaired, including the name and address of the facility (if known); 
(5) The date the taxpayer (or the taxpayer’s designee, assignee, or agent) expects to enter into a contract with a contractor for which a supplemental wage determination is needed or the date of execution of the contract with a contractor for which a prevailing wage rate for an additional classification is needed; 
(6) The start date of construction, alteration, or repair at the facility; 
(7) The labor classification(s) needed for performance of the work on the facility (excluding those for which wage rates are available on an applicable general wage determination); 
(8) The duties to be performed by each such labor classification on the facility; 
(9) The proposed wage rate, including any bona fide fringe benefits, for each such labor classification;
(10) Any pertinent wage payment information that may be available; 
(11) Any additional relevant information otherwise required by forms and instructions published by the U.S. Department of Labor; and 
(12) Any additional information the taxpayer/contractor/subcontractor wants the U.S. Department of Labor to consider.
· Supplemental wage determinations issued by Wage & Hour are effective for 180 calendar days.
· For offshore facilities, must rely on the PW in the geographic area closest to the area of facility.
· PW rates on a general wage determination are those in effect at the time a contract for the construction is executed and apply to all subcontractors.
· A new wage determination is needed contract is modified to include
· Substantial construction not within the scope of original contract, 
· Require work to be performed for an additional time period not originally obligated, including if an option to extend contract term for the construction.
· Not needed if contractor is simply given additional time to complete its original commitment or if the additional construction is merely incidental
· If contract is over indefinite period of time, PW rates must be updated on an annual basis on the contract’s anniversary date.
Payment of Wages
· All laborers and mechanics must be paid in the time and manner consistent with the regular payroll practices.  
· The payment of wages must be made without subsequent deduction or rebate on any account (except such payroll deductions as are required by the law or permitted by regulations issued by the Secretary of Labor), and must consist of the full amount of wages (including bona fide fringe benefits or cash equivalents thereof) due at the time of payment computed at rates not less than those contained in the applicable wage determination of the Secretary of Labor.  
· A taxpayer may discharge its wage obligations for the payment of wages by paying the full amount in cash, by making payments to a bona fide fringe benefit provider or incurring costs for bona fide fringe benefits, or by a combination thereof.  
· The taxpayer is solely responsible for ensuring that laborers and mechanics are paid wages not less than the prevailing rate whether employed directly by the taxpayer, a contractor, or a subcontractor in the construction, alteration, or repair of the qualified facility for purposes of claiming the increased credit amount.
Apprentices Pay
· Every apprentice must be paid wages at rates not less than the rates specified by the RAP for the apprentice’s level of progress, expressed as a percentage of the journeyworker hourly rate specified for the apprentice’s classification in the applicable wage determination.  
· If the apprentice is working in a classification that is not part of the occupation of the RAP, the apprentice must be paid not less than the applicable wage rate on the wage determination for laborers or mechanics working in that classification.  
· Any individual listed on payroll at an apprenticeship wage, who is not participating in a RAP, must be paid not less than the applicable wage rate on the wage determination for the classification of work actually performed to satisfy the PW Requirements.  
Fringe Benefits
· To satisfy PW Requirements, apprentices must be paid bona fide fringe benefits in accordance with the provisions of the RAP.  
· If the apprenticeship program does not specify the payment of bona fide fringe benefits, apprentices must be paid the full amount of bona fide fringe benefits listed on the wage determination for the applicable classification in cash or in kind.
Apprenticeship Ratio
· The allowance for payment of wages to apprentices at rates less than the applicable prevailing wage rates determined by DOL is subject to any applicable ratio of apprentices to journeyworkers required under the RAP and consistent with section 45(b)(8)(B) and §1.45-8.  
· Any apprentice working on the job site in excess of the ratio permitted under the registered program or the ratio applicable to the geographic area of the facility must be paid not less than the applicable wage rate on the wage determination for the work actually performed to satisfy the PW Requirements.
· Taxpayers/contractors/subcontractors have the discretion to determine which apprentice(s) must receive the full prevailing wage rate for hours worked if the applicable ratio of apprentices to journeyworkers has not been met.
Reciprocity of ratios and wage rates.  
· If taxpayers/contractors/subcontractor is performing work on a facility in a geographic area other than the area in which an apprenticeship program is registered, they must comply with the apprentice-to-journeyworker ratios applicable within the area in which the work is being performed.  
· If there is no applicable ratio for the geographic area of the facility, the ratio specified in the RAP standard must be observed.  
· The wage rates (expressed in percentages of the journeyworker’s hourly rate) applicable within the geographic area in which the work is being performed must be observed.  
Curing a failure to satisfy the prevailing wage requirements
If a taxpayer fails to ensure that all laborers and mechanics are paid wages at rates not less than those set forth in the applicable wage determination(s), such taxpayer will be deemed to have satisfied the PW Requirements with respect to such facility for any year if the taxpayer makes the correction and penalty payments.  
Correction payment
The taxpayer must pay any laborer or mechanic who was paid wages at a rate below the PW rate for any pay period during such year an amount equal to the sum of: 
· The difference between what they were paid and the amount they were required to have been paid, plus interest at the Federal short-term rate (as defined in section 6621) plus 6 percentage points, and
· Pays a penalty to the IRS of $5,000 for each laborer or mechanic who was not paid at the prevailing wage rate in the year.
Correction and penalty payments not required if taxpayer ineligible for increased credit amount 
· If the taxpayer claims the increased credit amount and does not satisfy the PW Requirements for the claimed increased credit amount, then the obligation to make correction and penalty payments applies in order for the taxpayer to retain the credit.  
· If the taxpayer claiming the increased credit amount fails to meet the PW Requirements and the taxpayer does not make the correction and penalty payments, then no penalty is assessed and the taxpayer is not eligible for the increased credit amount. 
· Taxpayers that are not eligible to claim the increased credit amount may still be eligible to claim the base amount if they meet the requirements to claim the credit.
Correction and penalty payments in the event of a transfer
· To the extent an eligible taxpayer, has determined an increased credit amount and transferred such increased credit amount as part of a specified credit portion, the obligation to make correction and penalty payments remains with the eligible taxpayer.  
Special rule for laborers and mechanics who cannot be located
· A taxpayer will be deemed to have paid a correction payment to a laborer or mechanic who cannot be located if the taxpayer can establish that correction payments have been made.  A taxpayer may establish this by demonstrating compliance with the applicable State unclaimed property law and all Federal and State withholding and information reporting requirements.
Intentional disregard 
· If IRS determines failure to meet PW Requirements is due to intentional disregard 
(A) The correction payment is increased to three times 
(B) The penalty payment increases to $10,000 multiplied by the total number of laborers and mechanics who were paid wages at a rate below the PW rate for any period during such year. 
Facts and circumstances considered (but are not limited to) to determine intentional disregard (knowing or willful) 
(A) Whether the failure was part of a pattern of conduct that includes repeated or systemic failures 
(B) Whether the taxpayer took steps to determine or review the applicable classifications of laborers and mechanics, such as through a quarterly, or more frequent, review of the applicable classifications of laborers and mechanics according to the actual duties performed by those laborers and mechanics; 
(C) Whether the taxpayer took steps to determine or review the applicable PW rate(s) for laborers and mechanics to ensure usage of correct rates by all contractors and subcontractors, such as through a quarterly, or more frequent, review of the PW rates;
(D) Whether the taxpayer promptly cured any failures to ensure that laborers and mechanics were paid wages at rates not less than the applicable prevailing rates; 
(E) Whether the taxpayer has been required to make a penalty payment; 
(F) Whether the taxpayer undertook (or engaged an independent third party to aid in conducting) a quarterly, or more frequent, review of wages paid (including by reviewing payroll information of contractors and subcontractors or by requiring contractors and subcontractors to regularly provide payroll information to the taxpayer or a third party acting on behalf of the taxpayer);
(G) Whether the taxpayer included provisions in any contracts entered into with contractors that required the contractors and any subcontractors retained by the contractors to pay laborers and mechanics wages at rates not less than the PW rates and maintain records to ensure the taxpayer’s compliance with recordkeeping requirements;
(H) Whether the taxpayer posted in a prominent place at the facility or otherwise provided written notice to laborers and mechanics the applicable wage rate(s) and instructions on how they may contact the taxpayers’ personnel departments or taxpayers’ managers to report suspected failures to pay PW and/or suspected failures to classify workers in accordance with applicable wage determinations, employment tax violations, or violations of workplace standard laws without retaliation or adverse action;
(I) Whether laborers and mechanics were given the opportunity to acknowledge notice provided by the taxpayer/contractor/subcontractor that in order to be eligible to claim certain tax benefits, taxpayers must ensure that laborers and mechanics are paid PW;
(J) Whether the taxpayer had in place procedures whereby laborers and mechanics could report suspected failures to pay PW and/or suspected failures to classify workers in accordance with the wage determination of workers, employment tax violations, or violations of workplace standard laws to appropriate personnel departments or managers without retaliation or adverse action, and whether taxpayer investigated such reports by laborers and mechanics and had internal controls to prevent failures to pay PW and classify workers in accordance with the wage determination of workers, employment tax violations, and violations of workplace standard laws;
(K) Whether all laborers and mechanics were provided with a written notice of the rights conferred by the whistleblower provisions of the Taxpayer First Act in section 7623(d); 
(L) Whether all laborers and mechanics were provided with paystubs (or access to individual payroll records) reflecting the amount they were paid per pay period (including the specific hourly rate and all deductions from wages); 
(M) Whether the taxpayer investigated any complaints of retaliation or adverse action resulting from, reports of suspected failures to pay prevailing wages and/or classify workers in accordance with applicable wage determinations, employment tax violations, or violations of workplace standard laws and took appropriate actions to remedy any retaliation or adverse action and prevent it from reoccurring;
(N) Whether the taxpayer/contractor/subcontractor contracted with contractors who, at the time the work was performed, was known to be debarred by a municipality, State, or DOL for violations related to the underpayment of local, State, or Federal PWs; and 
(O) Whether the taxpayer failed to maintain and preserve records sufficient to establish compliance with the PW requirements.
Rebuttable presumption of no intentional disregard
· If a taxpayer makes the correction and penalty payments before receiving notice of an examination from the IRS with respect to a claim for the increased credit amount, the taxpayer will be presumed not to have intentionally disregarded the PW Requirements. The IRS may rebut this presumption based on the relevant facts and circumstances.
Exception for wages paid before a supplemental wage determination or additional classification and wage rate is issued by Wage & Hour   
· If a taxpayer has requested a supplemental wage determination or an additional classification and wage rate and the Wage and Hour Division makes a wage determination or issues an additional classification and wage rate determination after construction has started, the taxpayer will not be considered to have failed to meet the PW Requirements if the taxpayer makes a payment within 30 days of the determination to each laborer or mechanic equal to the difference between the amount of wages paid before the determination and the amount required to be paid.
Waiver of the penalty 
· The penalty payment to cure a failure to satisfy the PW Requirements is waived if the taxpayer makes the correction payment required by the last day of the first month that follows the end of the calendar quarter in which the failure occurred, and: 
(A) The laborer or mechanic is paid wages at rates less than the amount required to be paid for not more than 10 percent of all pay periods of the calendar year (or part thereof) during which the laborer or mechanic was employed; or 
(B) The difference between the amount the laborer or mechanic was paid during the calendar year (or part thereof) and the amount required to be paid is not greater than 5 percent of the amount required to be paid.
Project labor agreements  
· The penalty payments to cure a failure to satisfy the PW Requirements do not apply if the work is done pursuant to a pre-hire collective bargaining agreement with one or more labor organizations that establishes the terms and conditions of employment for a specific construction project (Qualifying Project Labor Agreement) and any correction payment owed to any laborer or mechanic is paid on or before the date on which the increased credit amount is claimed. 
Apprenticeship requirements
Labor hours requirement— Percentage of total labor hours.  
· A taxpayer claiming or transferring the increased credit amount must ensure that apprentices perform work not less than the applicable percentage of the total labor hours of the work (including work performed by any contractor or subcontractor) 
· The percentage of total labor hours is calculated on a per qualified facility basis, aggregating all hours worked by all laborers and mechanics (including the hours of qualified apprentices) during construction of the facility and dividing the total hours work by all laborers and mechanics by the hours of the qualified apprentices.  
Applicable percentage
· 10% when construction begins before January 1, 2023
· 12.5% when construction begins after December 31, 2022, and before January 1, 2024; and  
· 15% when construction begins after December 31, 2023.
Ratio requirement
· The labor hours requirement is subject to any applicable requirements for apprentice-to-journeyworker ratios of DOL or the applicable State apprenticeship agency. 
Ratio
· The allowable ratio of apprentices to journeyworkers on the job site in any occupation and its corresponding classification on any day must comply with the applicable apprentice-to-journeyworker ratio of the RAP.  
· If construction is performed in a geographic area other than the area in which an apprenticeship program is registered, they must comply with the apprentice-to-journeyworker ratios applicable within the geographic area in which work is being performed.  
· If there is no applicable ratio for the geographic area of the facility, the ratio of the RAP must be observed.
Failure to meet ratio requirements.
· If on any day the ratio of apprentices to journeyworkers is exceeded, the labor hours performed by any qualified apprentice in excess of the ratio may not be counted as hours performed by qualified apprentices for purposes of the labor hours requirement. 
· The hours devoted to the work performed by any qualified apprentice in excess of the ratio will be counted towards the total labor hours, but will not be counted as hours performed by qualified apprentices for purposes of the labor hours requirement. 
Participation requirement
· Each taxpayer/contractor/subcontractor who employs four or more individuals to perform construction must employ one or more qualified apprentices.
· The applies if four or more individuals are employed in the work on a facility over the entire course of the construction, regardless of whether they are employed at the same location or at the same time.
Good faith effort exception
A taxpayer is deemed to have satisfied the Apprenticeship Requirements if he/she meets the following:
· Request for qualified apprentices
The taxpayer/contractor/subcontractor must submit a written request for apprentices to at least one RAP that has a geographic area of operation that includes the location of the facility. 
· Such requests must be in writing and sent electronically or by registered mail. 
· The initial request to a RAP for apprentices must be made no later than 45 days before apprentices are to start work.
· Any subsequent requests for apprentices made to the same RAP after the initial request must be made no later than 14 days before the apprentices are requested to start work.
· If there is no RAP that has a geographic area of operation that includes the location of the facility the taxpayer will be deemed to satisfy the Good Faith Effort Exception with respect to the qualified apprentices that he/she would have requested.
Content of valid request
· Proposed dates of employment, occupation of qualified apprentices needed
· Location of the work to be performed
· Number of qualified apprentices needed
· Number of labor hours expected to be performed by apprentices, 
· Name and contact information of the taxpayer/contractor/subcontractor requesting employment of qualified apprentices from the RAP. 

The request must also state:
· The request is made with the intent to employ apprentices in the occupation for which they are being trained in accordance with the requirements and standards of the RAP and;
· To employ apprentices consistent with the expected number of hours and dates of employment specified in the request.
· If the employer of the requested apprentices is not the same as the taxpayer/contractor/subcontractor submitting the request, then it must include the name of the employer.
Duration of request
· If a request is denied or not responded to, the taxpayer will be deemed to have exercised a Good Faith Effort for the period described in the request but not exceeding 365 days (366 days in case of a leap year). 
· For requests that are denied or not responded to and include a period of employment that exceeds 365 days (366 days in case of a leap year), the taxpayer/contractor/subcontractor must submit one or more additional requests with respect to the period in excess of 365 days (366 days in case of a leap year). 
· The taxpayer will not be deemed to have exercised a Good Faith Effort beyond 365 days (366 days in case of a leap year) of a previously denied request unless the taxpayer submits an additional request. 
· There is no limit on the number of requests he/she may submit to one or more RAPs for purposes of the Good Faith Effort Exception and he/she is not required to make subsequent requests to the same RAP in order to qualify for the Good Faith Effort Exception. 
· The 365 day (366 days in case of a leap year) duration for apprentices also applies in circumstances in which there is no RAP with a geographic area of operation that includes the location of the facility at the time of the request. 
Denial of request
· If a taxpayer/contractor/subcontractor submits a request and the request is denied (including after an initial acceptance and before the scheduled apprentice work starts), the taxpayer will be deemed to satisfy the apprenticeship requirements of section 45(b)(8)(A) through (C), and paragraphs (b) through (d) of this section, provided that such denial is not the result of a refusal by the to comply with the established standards and requirements of the RAP. 
· The denial of a request is only valid for purposes of establishing a Good Faith Effort with respect to the portion(s) of the request that were denied. 
· In the case of a partial denial, a taxpayer/contractor/subcontractor must accept the qualified apprentices offered to satisfy the Good Faith Effort 
· If a request is partially denied, the apprentice labor hours specified in the request that were denied that qualify for the Good Faith Effort Exception are considered to be labor hours performed by apprentices. 
· Taxpayer/contractor/subcontractor does not need to follow up with the RAP after the initial request or after the receipt of a non-substantive response. 
· The date on which a RAP received a request for apprentices is determined by the date the electronic request is sent to the RAP or the date of delivery shown on a receipt from the registered mail delivery.
Response to a valid request
· A response to a valid request for apprentices is a substantive written reply to that agrees, in whole or in part, to the specific requirements in the request. 
· If the RAP fails to provide a response within five business days after the date on which the RAP received the request, then such request is deemed to be denied.
Employer sponsored apprenticeship programs
· A taxpayer/contractor/subcontractor that sponsors one or more internal RAPs and is unable to employ a sufficient number of apprentices to meet the Apprenticeship Requirements must submit a request for apprentices to at least one RAP that it does not sponsor in order to satisfy the Good Faith Effort Exception.
Apprenticeship cure provision
· A taxpayer that fails to satisfy the Apprenticeship Requirements will be deemed to satisfy the Apprenticeship Requirements if he/she pays the IRS a penalty equal to $50 multiplied by the total labor hours for which the requirements were not satisfied. 
Total labor hours for which the labor hours requirement is not met
· For failures to meet the percentage of total labor hours requirement, the total labor hours for which the requirement was not satisfied is calculated as the difference between the total labor hours performed by apprentices that would be required to meet the applicable percentage and the sum of the labor hours actually worked by all apprentices consistent 
Total labor hours for which the participation requirement is not met
· For failures to meet the participation requirement, the total labor hours for which the requirement was not satisfied is calculated as the total labor hours with respect to the facility performed by all laborers or mechanics employed that failed to meet the participation requirement of the facility divided by the number of laborers or mechanics employed.
Penalty payment not required if taxpayer ineligible for increased credit amount 
· If the taxpayer claims the increased credit amount and does not satisfy the Apprenticeship Requirements, then the obligation to make the penalty payment applies. 
· If the IRS determines that a taxpayer claiming the increased credit amount failed to meet the Apprenticeship Requirements and the taxpayer does not make the penalty payment, then no penalty is assessed, and the taxpayer is not eligible for the increased credit amount.
· Taxpayers that are not eligible to claim the increased credit amount may still be eligible to claim the base amount if they meet the requirements.

Intentional disregard 
· If the IRS determines that any failure to satisfy the Apprenticeship is due to intentional disregard, the amount of the penalty payment is increased to $500 multiplied by the total labor hours for which the Labor Hours Requirement or Participation Requirement was not satisfied.
Meaning of intentional disregard
The facts and circumstances that are considered in determining whether a failure to satisfy the Apprenticeship Requirements is due to intentional disregard include, but are not limited to:
(1) Whether the failure was part of a pattern of conduct that includes repeated or systemic failures to ensure compliance with the Apprenticeship Requirements;
(2) Whether the taxpayer took steps to determine or review the applicable percentage of labor hours required to be performed by qualified apprentices;
(3) Whether the taxpayer sought to promptly cure any failures;
(4) Whether the taxpayer has been required to make a penalty payment under paragraph (f)(2) of this section in previous years;
(5) Whether the taxpayer included provisions in any contracts entered into with contractors that required the employment of apprentices by the contractor and any subcontractors consistent with the labor hour requirement and the participation requirement and whether taxpayers regularly reviewed contractors' and subcontractors' use of qualified apprentices;
(6) Whether the taxpayer required contractors and subcontractors to forward to the taxpayer requests to RAPs within five business days of when requests were made;
(7) Whether the taxpayer made no attempt to comply with the Apprenticeship Requirements;
(8) Whether the taxpayer developed and used a plan to utilize qualified apprentices in the construction, alteration, or repair of the qualified facility;
(9) Whether taxpayer/contractor/subcontractor regularly followed up with RAPs regarding requests for qualified apprentices;
(10) Whether taxpayer/contractor/subcontractor contacted DOL’s Office of Apprenticeship or relevant State apprenticeship agency for assistance in locating a RAP;
(11) Whether the taxpayer had in place procedures whereby individuals could report suspected failures to comply with the Apprenticeship Requirements, without retaliation or adverse action, whether taxpayer investigated such reports by individuals, and whether the taxpayer had internal controls to prevent the failures to comply with the Apprenticeship Requirements;
(12) Whether the taxpayer investigated complaints of retaliation or adverse action resulting from reports of suspected failures to comply with the Apprenticeship Requirements, and took appropriate actions to remedy any retaliation or adverse action and prevent it from reoccurring; and
(13) Whether taxpayer failed to maintain and preserve records sufficient to establish compliance with the apprenticeship requirements for relevant tax years.
Rebuttable presumption of no intentional disregard
· If a taxpayer makes the penalty payment before receiving notice of an examination from the IRS with respect to a claim for the increased credit amount, the taxpayer will be presumed not to have intentionally disregarded the Apprenticeship Requirements. The IRS may rebut this presumption based on the relevant facts and circumstances.
Project labor agreements
· The penalty payment to cure a failure to satisfy the Apprenticeship Requirements does not apply if the work is done pursuant to a Qualifying Project Labor Agreement.
Summary of Application of PWA Requirements
	Credit
	Prevailing Wage
	Apprenticeship

	Section 45/45Y Production Tax Credits (PTCs)
	Yes
	Yes

	Section 48/48E Investment Tax Credit (ITCs)
	Yes
	Yes

	Section 45V Clean Hydrogen PTC
	Yes
	Yes

	Section 45U Zero-Emission Nuclear PTC
	Yes, applicable to repair and alteration
	No

	Section 45Q Carbon Capture, Utilization and Storage (CCUS)
	Yes
	Yes

	[bookmark: _ednref1]Section 45Z Clean Fuel PTC1
	Yes
	Yes

	Section 48C Qualifying Advanced Energy Project ITC
	Yes
	Yes

	Section 30C Alternative Fuel Vehicle Refueling Property ITC
	Yes
	Yes

	Section 30D/25E/45W Clean Vehicle Credits
	No
	No

	Section 45X Advanced Manufacturing PTC
	No
	No
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